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The Search for Legal Certainty: A gloss
on Papal Elections in the Middle Ages

Brian E. Ferme

Summary
Introduction. – 1. «In nomine Domine» (1059). – 2. «Licet de evitanda» (1179).
– 3. «Ubi periculum» (1274). – 4. Conclusion.

293

Riassunto
Il contributo presenta un approfon-

dimento di natura storico-canonistica ri-
guardante la questione della valida ele-
zione dei Pontefici romani, elezione che
risultava particolarmente complessa spe-
cialmente nel periodo alto medievale, a
motivo della mancanza di norme certe
riguardanti la procedura di elezione.
Vengono esaminate le vicende storiche
dei tre importanti decreti che, a partire
dalla metà dell’XI secolo, stabilirono le
tre principali modalità di elezione del
Pontefice e che rappresentarono una
pri ma base normativa per le procedure
di elezione del successore di Pietro.

Abstract
This article is a historical and

canonical study of the question regard-
ing the valid election of the Roman
Pontiffs; a rather complex issue particu-
larly in the Middle Ages on account of
the lack of certain procedural rules re-
garding the said election. It examines
the history of the three important de-
crees in which the three principal
modalities for the election of the Pontiff
were laid down from the middle of the
11th century, providing the first norma-
tive basis for the procedure of electing
the successor of Peter.

EPHEMERIDES IURIS CANONICI 53 (2013) 293-316

Parole chiave: elezione papale, decreti, conclave.
Key words: election of a pope, decrees, conclave.

Introduction

The importance of determining the valid election of a pope is re-
flected in a particularly dramatic fashion by the number of anti-popes
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that have been elected throughout the Church’s history1. These con-
tested elections were the result of many factors: conflicts and tensions
provoked by rival factions among both rival candidates and their elec-
tors; the expectations of individuals; the type of ‘papal identikit’ thought
necessary in specific historical situations; political considerations and
the concomitant involvement of political powers2. While these and oth-
er factors both characterized and often determined the process and
eventual outcome of an election, what contributed in a marked fashion
to the election of rival candidates was in fact the generally vague norms
as to what constituted a legally valid and in that sense generally recog-
nized election of the bishop of Rome. What was lacking was what might
be termed ‘legal certainty’ as to how the successor of Peter might be
legally elected3. In other words, while the classic Matthean text estab-
lished the particular mission and special status of Peter (Mt 16, 18 ss.),
the choice of his successor was not precisely established and thereby his-
torically proved to be a more complicated question.

The Traditio Apostolica (c. 215) provides evidence of the procedure
for the election of a bishop and it is probable that this applied to the
election of the bishop of Rome. The presence and involvement of
both people and clerics and the idea of unanimity are underscored in
the third-century text4. Clearly, after the transformation effected by

Brian E. Ferme

1 A cursory glance at J. N. D. KELLY, The Oxford Dictionary of Popes, Oxford 1986 provides an
ample number of examples.
2 See J. MOORHEAD, «On becoming pope in late antiquity», Journal of Religious History 30
(2006) 279-293 and E. WIRBELAUER, «Bischofswahlen in Rom (3.-6. Jh.): Bedingungen-Ak-
teure-Verfahren», in Episcopal Elections in Late Antiquity, ed. J. Leemans – P. Van Nuffelen – S.
W. J. Keough – C. Nicolaye, Arbeiten zur Kirchengeschichte, Band 19, Berlin 2011, 293-304.
3 The concept of legal certainty is a much discussed one and lies outside the perameters of this
paper. Historically the principle of legal certainty has been juxtaposed with that of equity, al-
most an opposition between ius strictum and ius aequum. If we take legal certainty to be un-
derstood as a system of law that allows those subject to it to be able to adequately order their
conduct with certainty, then it seems clear that legal certainty presumes that decisions be
made according to legal rules. In other words, legal certainty is founded on legislation. In the
case of papal elections, legal certainty concerning a validly elected pope is based on verifiable
legal rules, specifically those decrees or norms that determine papal elections.
4 Hippolyte de Rome La Tradition Apostolique, ed. B. Botte, SC 11, Paris 1968, 40: «Episcopus
ordinetur electus ab omni populo, quique cum nominatus fuerit et placuerit omnibus, conve-
niet populum una cum presbyterio et his qui praesentes fuerint episcopi, die dominica. Con-
sentientibus omnibus, inponant super eum manus, et praesbyterium adstet quiesens».
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